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8B 1011 Water rights, _ ’
BILL NUMBER: 5B 1011 : AMENDED 08/27/98"
BILL TEXT

AMENDED IN ASSEMBRLY  AUGUST 27, 1998
AMENDED IN ASSEMBLY  AUGUST 11, 1998
©  AMENDED IN SENATE JANUARY 12, 19¢8

INTRODUCED BY  Senator Costa
FEBRUARY 27, 1997

2n agt to amend Sections 1011 and 1707 of, to add Sections
1014, 1015, 1016, and 1017 to, and to repeal and add Sections
1726, 1727, a2nd 1732 of, the Water Code, relating to water.

LEGISLATIVE COUNSEL'S DIGEST

S8R 1011, as amended, Casta. Water rights,

(1) Existing law declares that when any person entitled to
the use of water under an appropriative right fails to use all
or part of the watér hecause of water conservation efforts,  any
cessation or reduction in the use of the sppropriative water
shall be deemed equivalent to a reasonable beneficial use of
water to the extent of the ¢essation or reduction in use. "
Existing law deglares that whers water appropriated for
irrigation purposes is not used by reason of land fallowing, the
reduced usage shall be deemed to constitute water conservation
for the purposes of that provision.

This bill would, . instead, provide that where water
appropriated for irrigation purposes is not used {- as a result .
of temporary land management practices used in'the course of
normal and customary agricultural preduction to maintain oy .
promote the produgtivity of agricultural land ~} {+ by reason of
temporary land fallowing +} , the reduced usage shall be deemed
to constitute water conservatlcn for the purpoees of that
provigion.

(2) Exlstlng law regulates Wnter transfers.

This bill would provide that the transfer {- or exchange -}
of water shall not cause, or be the basis for, a forfeiture,
abandonment:, or modification of any water right, contract right,
or other right to the use of that water. The hill would
prohibit certain transactions relating to the transfer of water
from being used as evidence of waste or unreasonable use, or of
cessation of use, of the water made available for trangfer {- or
exchange -} . The bill would require, during the texm of a {=
water transfer or exchange agreement, compliance with -~} {+
temporary change, as defined, if an enforcement action or other
proceeding is commenced that alleges that the use of water :
violates +)} certain limitations on the water that is subject to
that water transfer {~ or exchangs -} {- to -} {+ , that the
determination of the alleged violation +)} be {= determined -}
baged on an assessment of the {-= rezdsonableness of the -}
transferee’s use of the transferred water. The bill would
require a transferred water right to revert from the transferse
-to the transferor under specified conditions. The bill would
prohibit a transferee or any beneficlary of a tranzsfer {[- or
exchange =} from bringing any claim for a continuation of the
water supply made available by a transfer {- or exchange -}
agreement or otherwise claiming any right to a c¢ontinued supply
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of water as a result of the transfer {— or exchange =~} beyond
the term of the transfer {- or exchange ~} agreement., The bill
would {= reguire any reduction in the use of water for the
purpose of transferring or exchanging the amount so reduced in
accordance with specified eristing law to be deemed to bhe a
reasonable and benefigial use of water -} {+ prohlblt any
transfer of water pursuant to any law from causing a forfeiture,
diminution, or impairment of any water right and would require
a transfer of water that is approved pursuant to that specified
existing law to be deemed to be a beneficial use of that watexr
by the transferor +} .

{3) Existing law authorizes a person entitled to the uze of
water to petition the State Water Rescurces Control Board for a
change in & point of diversion, place of use, or purpose of use
of that water for purposes of preserving or enhancing wetlands
habitat, fiszh and wildlife resources, ¢r recreation in, or on,
the water, if the state board determines that the proposed
chahge meets specified requirements.

" This bill would provide that, {—- if so requested by -} {+
upon the request of +} the petitioner, {+ the state board may
specify as part of ity approval of the petition that +} any
water that is subject to {~ a petiticn granted pursuant to these
PrDVlSlonS -} {+ the approval +} shall be in addition to water
that is required, if any, to be used for instream purposes to
meet certain federal, state, {- and =~} {+ or +} local regulatory
regquirements. The kill would, {~- in the absence of that

request -} {+ sxcept as provided +} , {~ require -} {+ authorize
+} water that is subject to a petition granted pursuant to

these provisions to be used to meet, in whole or in part, those
reguirements, as prescribed. The bill would specify related
matters.

{4} Existing law provides procedures for temporarily changxng
the pOLnt of diversion, place of use, or purpose of use
involving the transfer of water.

This bill would revise and recast those procedures, including
preseribed procedures for petition, notice, review, protest,

~and decigzion regarding a proposed change.

Vote: majority. Appropriation: no. Fisecal committee:
yes. State-mandated local program: no.

BECTION 1. This act shall be known and may be cited as "The
Water Rights Protection and Expedited Short-Term Watexr Transfer
Act of 1998." {=- -

SEC. 2. Sectlon lOll ¢f the Water Code is amended o read:

1011. (a) (1) When any person entitled to the use of water
under an appropriative right fails to use all or any part of the.
water because of water conservation efforts, any cessation or
reduction in the use of the appropriated water shall be deemed
equivalent to a reasonable beneficial use of water to the extent
of the cessation or reduction in wse. No forfeiture of the
appropriative right to the water comserved shall ogour upon the
lapse of the forfeiture peried applicable to water appropriated
pursuant to the Water Commission Act or this code or the
forfeiture perind applicable tc water appropriated prlor to
December 19, 1914.

{2) The board may reguire that any user of water who seeks
the benefit of this section file periodic reports desqribing the
extent and amount of the reduction in water use due to water
conservation efforts, To the maximum extent possible, the
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reports shall be mada a part of other reports required by the
board relating to the use of water., Failure to fils the reports
shall deprive the user of water of the benefits of this
section.

(3) For purposes of this section, the term "water

conservation” shall mean the use of less water to accomplish the

same purpese or purposes of use allowed under the existing
appropriative right. Where water appropriated for irrigation
purposes: is not used as a result of temporary land management
practices used in the course of normal and customary
agricultural preduction to maintain or promote the prOductLVlty
of agricultural land, the reduced usage shall be deemed water
conservation for purposes of this section.

{b) Water, or the right to the use of water, the use of which
hag ceased or been reduced az the result of water conservation
efforts as described in subdivision {(a), may be sold, leaged,
exchanged, oy otherwizse transferred pursuant to any provision of
law relating to the transfer of water or water rights,
lncludlng, but neot limited to, provisions of law governing any
change in point of divers;on, place of use, and purpose of use
due to the transfex.

(¢) Notwithstanding any other provision of law, upon the
completion of the term of a water transfer agresement, or the
right to the use of that water, that is avallable as a result of
water conservaticon efforts described in subdivision {(a), the
right to the use.of the water shall revert to the transferor as
if the water transfer had not beéen undertaken. -} {4

SEC. 2. Section: 1011 of the Water Code is amended to read. +}

1011. (2} When any person entitled to the use of water under
an appropriative right fails to use all or any part of the
water because of water conservation sfforts, any ceéssation or

" reduction in the use of the appropriated water shall be deemed

equivalent to a reascnable beneficial use of water to the extent
of the cessation or reduction in uge. No forfeiture of the
appropriative right to the water conserved shall occur upen the
lapse of the forfeiture period applicable to water appropriated
pursuant to the Water Commission Act or this code or. the
forfeiture period applicable to water appropriated prior to
December 18, 1814,

The board may require that any user of wiater who seeks the
benafit of this secgtion file periodic reports describing the
extent and amount of the reduction in water use due to water
conservation efforts. To the magximum extent possible, the
reports shall be made a part ¢f other reports required by the
board yelating to the use of water. Failure to file the reports
shall deprive the user of water of the benefitg of thls
gection.

For purposes of this section, the term "water conservatlon"
ghall mean the use of less water to accomplish the same purpose
or purpeses of use allowed under the existing approprlatlve
right. Where water appropriated for irrigation purposes is not
used by réason of {+ temporary +} land fallewing or crop .
rotation, the reduced ugaye shall be deemed water wonservation
for purposes of thiz section.

{b) Water, or the right to the use of water, the use of which
has ceased ox been reduced ag the result of water conservation '
efforts as desgribed in subdivigion (a), may be sold, leased,
exchanged, or otherwise transferred pursuant to any prcvision of.
law relating to the transfer of water or water rights, .
includ;ng, but not limited te, provisions of law governing any
change in point of diversioen, place of use, and purpose of usa
due to the transfer. :

{(c} Notwithstanding any other provlﬁlcn of lawr upon the
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completion of the term of a water transfer agresment, or the
right to the use of that water, that is available as a result of
water conservation efforts described in subdivision (a), the
right to, the use of the water shall revert to the transferor as
if the water transfer had not heen undextaken.

SEC, 3. Section 1014 .is added to the Water Code, to read:

1014. The transfer {- or exchange «} of water shall not
cause, or be the basis for, a forfeiture, abandonment, or
modification of any water right, contract right, or other right
to the use of that water. 2An ¢ffexr of water for transfer (- or
exchanga, contract negotiations., or a transfer or egchange -} {+
, contract negotiations, ¢r a transfer +} agreement shall not
he used as evidence of waste or unreasonable use, or of
cagsation of use, of the water made available for transfer {- or
exchange =} ,

3BC. 4. Sect;on 1015 is added to the Water Code, o read: {-

1015. DuIlng the term of a water transfer or sxchange
agreament, compliance wzth Section 2 of Artlcle X of the =} {+

1015. During the term of 2 temporary change, as defined in
Section 1728, if an enforcement action or other procseding is
commenced that alleges that the use of water violates Section 2
of Brticle X of the +} Califernia Constitution, Sections 100,
10L, 1410, and 1675, {~- and -~} {+ or +} any other leglslatlve,
administrative, or judieial limitation on the water that is
subject to that water transfer {= or exchange, shall bhe
determined =} {+ and the water involved is, at the time of the
alleged violation; subject to a water transfer, the
determination of the alleged violation shall he +} based on an
assessment of the {- reasonableness of a ~} transferee's use of
transferred water. - If a transferee's right to use transferred
water .is divgsted.'in whole or in part, on the basis of the
transferee's abandonment, forfeiture, waste, or unreasonable uss

- of the transferred water, the divested portion of the right

shall revert immediately te the transferor.
SEC. 5. Section 1014 is added to the Water Cecde, to read:
1016. (a) At the conclusion of the term of a water transfer
{~ or exchange =} agreement, all rights in, and the use ¢f, the
water subject to the agreement revert back te the transferor.

(b) After the conclusion of the term of a water transier [-
exchange -} agreemant, the transferese or any beneficiary of the

transfer {- or exchange -} ghall not do either of fhe following:

(1) Bring any claim for a continuation of the water supply
made available by the agreement.

(2) Claim any right to a continued supply of water as a -
result of the transfer {- or exchange =} , based on reliance,
estoppel, intervening public use, prascrlptlon, water shortage
smergency, or unforeseen or unforeseeable increases in demand,
or any other cause.

SEC. 6. S8Section 1017 iz added to the Watex Eode, to read: |-

1017. Any reduction in the usé of water for the purpose of
transferring or exchanging the amount so reduced in accordance

" with Section 1011 shall be deemed to be a reasonabla and

beneficial use of water. -} {+

1017. No transfer of water pursuant to Section 1011 or any
other provigion of law shall cause a forfelture, diminution, or
impairment of any water right. A transfer of water that is
approved pursuant to Section 1011 or any other provision of law
sghall he deemed to be a beneficial use of that water by the
transfercr. +}

http://www.sen.ca;gov./léginfo/bﬂl/cuﬁent/sb{frnni1000/sb101 1/owrrver fxt B/28/98

G—007495
G-007495



12/11/98 FRI 17:57 FAX 016 321 4422  LENNIHAN/LAW @15

currver.txt at www.sen.ca.govi_/ - W ' Page50f 8
SEC. 7. Section 1707 of the Water Code is amended to read:

_ 1707. (a) (1) Any person entitled to the use of water,
‘ whether based upon an appropriative, piparian, or other zight,

may petition the board pursuant to this chapter, Chapter 6.6

{commencing with Section 1435) or Chapter 10.5 (c:ommenclnq with
Section 1725) for a change for purpsoses of preserving or
enhancing wetlands habitat, f£ish and wildlife resources, or
recreation in, or on, the water.

(2} The petition may be submitted for any of the purposes
desgribed in paragraph {1) and may, but is not reguired to, be
submitted in combinatien with a petition to make any other
change authorized pursuant to this part. The petition shall =
specify the time, location, and scope of the requested change,
and other relevant information relating thersto.

(b) The heoard may approve the petition filed pursuant to
subdivision (a), subject to any texms and conditions which, in
the hoard's judgment, will best develop, conserve, and utilize,
in the public interest, the water proposed to be used as. part of
the change, whether or not the proposed use involves a '
diversion of water, if the hoard determines that the proposed
change meets all of the following requirements:

(1) Will not increase the amount of water the person is
entitled to use.

- (2) Will not unreasonably affect any legal user of water.

(3) Otherwise meets the requirements of this division.

{e} (1) {- If so reguested by the petitiocner, -} {+ Upon the
requaest of the petitioner, the board may specify, as part of its
approval of the petition, that +} the water that is subject to
{= a petition granted =} {+ the approval +} pursuant to this
section shall be in addition to water that is reaguired, if any,
to be used for instream purposes to satisfy any applicable
. fadexal, state, {~ and -} {+ or 4} local regulatory reguirements

. governing water quantity, water quality, instream flows, fish
and wildlife, wetlands,. recreatlcn, and other instream
beneficial uses. If the request is approved by the board, {-
federal, state, =} {+ state +} =znd local agencies;, as well as
the courts, shall not credit the water subject te that petition
towards compliance with any of the regulatory requirements
described in this subdivisien. {+ 2 federal agency shall comply
with the requirement imposed by this paragraph to the extent
required by federal law, or t¢ the extent that it choases to
comply. +}-

(2) For the purposes of this subleLSlon, “requirsments”
include requirements or obligationsg that have not been formally
gstablished or allocated at the time of the petition, and
obligations under any agreement éntered inte to meet those
requ;rements. Neither any petition filed pursuant to this
saction {+ , +} nor any docunents or statements made in
gonnection therewith {+ ; +! shall be construed or used as an
adnission, evidence, or indication of any obligation to meet any
of the requirements described in this subdivigion., ({-

(d) In the absence of a reguest described in -} {+

{d) Except as provided in +} subdivision (¢}, water that is
subject te a petitlon granted pursuant to this section shall be
used to meet,; in whole or in part, any reguirement described 1n
subdivision (&) {+ , if any of those regquirements exist +} .
The water shall be credited to the petiticner, or to any other
person or entity designated by the petitioner, whenever that
person or entity has, or may have,. obligations to meet one or
more of the requirements described in subdivision (g¢). The
water shall be credited towards complianee with any reguirements

. described in subdivision (¢), by {- federal, state, ~} {+ state
+} and local agencies, ag well as the courts. {+ A federal
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agency shall comply with the requirenment imposed by this
subdivision to the extsnt required by federal law, or to the
extent that it chooses to comply. +}

SEC. 8., Section 1726 of the Water Code is repealed.

SEC. 9. BSection 1726 is added to the Water Code, to read:

1726. (a) A permittee or licensee who proposes a temporary
change shall submit to the board a petition to change the terms
of the permit or license as required teo accomplish the proposed
tempoxary -change. Any petition fur a temporary change shall be
filed by the permittee or licenzee. .If the propoused temporary
change is for the benefit of a contxactor or user supplied
directly or indirectly by the permittee or licensee, the
permittee or licensee may authorize the contractor or user to
participate as a cogetltloner. The permittee or licensee ehall
identify any copetitioner in the petition.

(b) A petition shall include all of the following:

(1} Proof that the transferor has the legal right to use the
water proposed to be transferred throughout the term of the
proposad temporary change.

(2) A written description of the changes in water storage,

timing, and point of diversion, place and purpose of use, timing

and point of return flow, and water quality of instream flows
that ars likely to ocour as a result of the proposed temporary
change.

{(3) A copy of the water transfer (- or water exchange -}
agreement. The petitioner may omit the financial terms of the
agreement from its submission to the board.

(¢) A petitioner shall provide a copy of the petition to the
Department of Fish and Game, the board of supervisors of the
gounty or counties in which the petitioner currently stores or
uses the water subject toc the petition, and the board of
supervigorg of the county or counties to which the water is
proposed to be transferred. :

{d) Within 10 days of the date of submission of a petltLOn to
the board, the petitioner shall publish in not less than one
newspaper of general ¢irculation, in the county or counties in
which the petitioner currently stores or uses the water subject
to the petition, a notice of the petition and a brief
description of the terms of the proposed temporary change. The
board shall, in a timely manner, provide to the petitioner a
list of water right holders of record on file with the board {-
on the affected watercourses -} {+ who may be affected by the
transfer, +} and the petitioner shall provide written notice to
those water right heolders not later than 10 days after the date
cn which the petition is submitted. The board shall post the
notice of petition on its Internet web site not later than 10
days after the date on which the petition is submitted. The
notice of the petition shall specify the date on which protests
are due, The board may impose on the petitioner any other
notice requirement it determines to be negessary.

(e} Within 10 days of the date of receipt of a petltlon, the
board shall commence an investigation of the proposed temporary
change. Pursuant to that investigation, the beoard shall
determine if the {- petitioner has a valid water right te use
the water 'included -in the petition throughout the term of the

proposed temporary change =} {+ water proposed to be transferred

would have been consumpiively used or stored pursuant to the
petitioner's permit or license in the absence of the proposed .
tranafer +} . The board also shall evaluate the changes in
water storage, timing and point of diversion, place and purpose

- of use, timing and point of return flow, water gquality, and

instream flows, {+ availability of water within the watershed of
the transferor, +} and other changes that are likely to ocour
as a result of the proposed temporary change.
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(£} Water users that may be affected by a proposed temporary
change and any other interested party may file a written protest

- regarding a petition with the board. Protests shall be filed

not later than 30 days after the date {~ that the board
.commences an investigation pursuant to subdivision (e) -} {+
that the notice was published pursuant to subdivision {d) +} .
The board shall evaluate and take into consideration all
protests that are filed in a timely menner.

(¢g) (1) Ezcept as specified in paragraphs (2) and {3}, the
board shall render a decision on the petition not later than 30
days after the date that investigation commenced {+ or the date
that the notice was published, whichever is later +} . The
board's decision shall be in accordance with the substantive
standards set forth in Section 1727. The board shall explain
its decision in writing and shall send coples of the decision to
the petitioner, the Department of Fish and Game, the board of
supervisors of the gounty or counties described in subdivision
(e}, {— the water rights holders of record identified pursuant:
to subdivision (d), =} the proposed transferee, and any party

. who has filed a written protest in accordance with suble;SlQn

(£).

(2} If protests are filed in accordance w1th subdivision (£,
aor for any other good cause, the board may extend the date of
its decision for up to 20 days.

- {3) If the board or the petitioner determines that an
additional extension of time for a decision is necessary for the
board to make the findings reguired by Section 1727, or that a
hearing is necessary €for the board to make those findings, the
board may extend the time for {+ a +} decision with the congent
of the petitioner. If the petitioner agrees to a hearing, the
board shall identify the issues for which additional evidence is
required and shall fix a time and place for the hearing.  The
board shall provide notice of the time, place, and subject
matter of the hearing tc the petitioner, the Department of Fish
‘and Game, the board of supervisors of the county or counties
degeribed in subdivision (¢), the water right hoelders of regoxd
identified pursuant teo subdivision (d), the proposed transferes,
and any party who has filed & written protest in accordance
with subdivision (£).

8EC. 10. Section 1727 af the Water Code is repealed.

SEC. 11. Séction 1727 is added to the Water Code, to read-

1727. {a) The board shall review a petltlcn for a temporary
change of water rights in accoerdance with this section.

(k) The board shall approve a temporary change if it
determines that a2 preponderance of the evidﬂnce shows both of
the following:

(1) The proposed temporary change would not injure any legal
user of the water, during any potential hydrologic conditien {+
that the board determines is likely to occur during the proposed
change +} , through significant changes in water quantity,
water quality, timing of diversion or use, consumptive use of
the water, or reduction in return flows.

{2) The proposed temporary change would net umveasanably
atfect fish, wildlife, or other instream beneficial uses.

(¢) The petitioner shall have the burden of establishing that
a proposed Lemporary change would comply with paragraphs (1)

and (2) of subdivision (b}. If the board determines that {+ that

+} petitioner has established a prima facie casge, the burden of
proof shall shift to any party that has filed a protest
pursuant to subdivision (f) of Section 1726 to prove that the
proposed temporary change would not comply with paragraphs (1)
and (2) of subdivision (b).

(d) In rev1ew1ng a petition for a temparary change, the board
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shall not wmodify any term or condition of the petitioner's
permit or license, including those terms that protect other
legal users of water, fish, wildlife, and other instréam

_benef1c1al uses, except as necessary Lo carry out the temporary

change in accordance with this article.
(e) In applying the standarxds set forth in paragraphs (1) and
{2) of subdivigion (b), the board shall not deny, or plage .~

- conditions on, a temporary change to aveid or mitigate impacts

that are not caused by the temporary change. Neither the
Department of Fish and Game {+ , +} nor any other state agency
that comments on the proposed temporary change [+ , +} shall
propose conditions to mitigate effects on fish, wildlife, oz

~ other instream beneficial uses caused by factors other than the

proposed temporary change. This subdivision does not limit the
board, the Department of Figh and Game, or any other state
agency, in proceadings pursuant to any provision of law other

than this artigle.

SEC. 12. Section 1732 of the Water Code is repealed,
SEC. 13. Section 1732 is added to the Water Code, to read:

1732, The petiticner shall not initiate or increase the use
of groundwater to replace surface water transferred {=- or
exchanged -} pursuant to thig article, except in compl;ance with
this article and Sections 1745.10 and 1745.11.
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